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Elder Abuse:
Reducing Risk on Rising Trends
Presented by Bryan Reid

What is Elder/Dependent Care?

• “Negligence”
– Standard of care

– Perfection not required

– MICRA (“Medical Injury Compensation Reform Act”)

• “Wrongful Death”
– Claim on behalf of heirs only

– Also MICRA

• “Elder Abuse”
– Claim on behalf of resident/patient (living or deceased) 

Abuse: It’s Not About the Care

• Plaintiffs seek Enhanced Remedies: high damages (non-MICRA), 
attorney’s fees, punitive damages (WHITE COLLAR CRIME);

• Prove “more than negligence”;

• Neglect/Abuse;

• Recklessness, Fraud, Oppression, Malice;

• Clear and Convincing Evidence;

• Corporate Ratification
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Abuse Statute: Elements

• Elder or Dependent Adult
– 65 years of age or older while he/she was in defendant’s care or custody

• Dependent Adult
– A “dependent adult” is a person between the ages of 18 and 64 years who 

has physical or mental limitations that restrict his or her ability to carry out 
normal activities or to protect his or her rights, OR

– who is admitted as an inpatient to a 24-hour health facility.

Abuse Statute: “Neglect”

CACI jury instruction defining “neglect”
– “Defendant failed to use the degree of care that a reasonable person in the 

same situation would have used in providing for plaintiff’s basic needs, 
including personal hygiene…protecting from health and safety 
hazards…preventing malnutrition or dehydration…”

IE: Simple negligence…or less

Abuse Statute: Elements

• Clear and convincing evidence
– “…a higher burden of proof. This means the party must persuade you that it 

is highly probable that the fact is true.”

• Recklessness, oppression, fraud, or malice
– “Defendant acted with recklessness if he knew it was highly probable that 

his conduct would cause harm and he knowingly disregarded the risk. 
Recklessness is more than just the failure to use reasonable care.”
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Abuse Statute: “Ratification”

• An officer, a director, or a managing agent of defendant committed a reckless act on 
behalf of defendant; or

• An officer, a director, or a managing agent of defendant had advance knowledge of the 
unfitness of an employee and employed him/her with a knowing disregard of the rights or 
safety of others; or

• An officer, a director, or a managing agent of defendant authorized an employee’s 
wrongful conduct; or

• An officer, a director, or a managing agent defendant knew of employee’s wrongful 
conduct and adopted or approved the conduct after it occurred.

An employee is a “managing agent” if he or she exercises substantial independent authority 
and judgment in his or her corporate decision-making such that his or her decisions 
ultimately determine corporate policy.

Abuse Statute: Enhanced Remedies

• Uncapped General Damages for living plaintiff (Delaney v. 
Baker);

• General damages for deceased plaintiff (capped by CC 
3333.2-MICRA);

• Attorney’s fees (including possible Loadstar multiplier)

Typical Elder Abuse Claims: 
LTC/Acute Care
• Falls/Fractures/Injuries

• Elopement

• Skin issues

• Infection

• Choking/Dietary Mistakes

• Contractures

• Malnutrition/Dehydration

• Medication Errors

• Incomplete/Inaccurate assessments

• Failure to thrive

• Restraints

• Pain

• Any activity that attracts attention of licensing
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Additional SNF Exposure– H&S 1430b 
Violation of Resident’s Rights
• Licensee violates ANY resident right=remedy of $500 (per 

claim/”cause of action”) plus attorney fees:

– Applies only to licensee of SNF

– Broad definition/interpretation/application re: rights

– Strict liability features (no causation)

– Attorney fees remedy

*Early offer to settle claim often considered best approach 
to minimize exposure

General Risk Mitigation Strategies

• Assess operational strengths/weaknesses via 
Abuse Prevention checklist;

• Review policies/procedures with eye toward 
potential exposure;

• Evaluate caregiver job descriptions to determine 
accuracy/completeness/excessiveness

• Always encourage NYT writing/communication

Leadership Tools:
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One Incident-Seven P&Ps

CNA Job Description: 8 pages

Write for the NYT
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Proactive Steps: Pre-litigation

• Manage relationships/expectations;

• Be responsive;

• Identify, address and document potential problems and interventions 
(offered/accepted/rejected);

• Preserve witness observations in “non-discoverable” format;

• Involve legal/risk management staff;

• Say “sorry” when appropriate.

Proper Apology Not Admissible

• California Evidence Code §1160 specifically addresses the admissibility of expressions of sympathy or 
benevolence. This code section states:

(a) The portion of statements, writings or benevolent gestures expressing sympathy or a general sense of benevolence relating to the pain, suffering 
or death of a person involved in an accident and made to that person or to the family of that person shall be inadmissible as evidence of an admission 
of liability in a civil action. A statement of fault, however, which is part of, or in addition to, any of the above shall not be inadmissible pursuant to this 
section.

(b) For purposes of this section:

(1) “Accident” means an occurrence resulting in injury or death to one or more persons which is not the result of willful action by a party.

(2) “Benevolent gestures” means actions which convey a sense of compassion or commiseration emanating from humane impulses.

(3) “Family” means the spouse, parent, grandparent, stepmother, stepfather, child, grandchild, brother, sister, half-brother, half-sister, adopted 
children of parent, or spouse’s parents of an injured party. 
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How to Apologize

• Decide who, what, when and how;

• Meet with the patient and family, explain thoroughly, with 
the records, what happened, and answer all questions 
honestly;

• Be sincere without admitting wrongdoing and without 
sounding evasive or defensive;

• Offer any appropriate intervention, and consider offering to 
pay for it.

Managing the Claim

• Initial Review: Key Inquiries
– Who is Plaintiff’s lawyer?

– What are the alleged “issues”?

– What causes of action are plead?

– Who are all of the parties (and are they properly named/sued?)

– What is each party’s role in delivering care?

– Where is the case venued?

– What do we know about the assigned judge (if there is one)?

– Is there an arbitration agreement (and if so, is it enforceable?)

– Is the case entitled to priority setting?

Proactive Steps: During Litigation

• Secure ALL charts, notes, statements, interviews, etc. (Consider EMR, audit trails, etc.);

• Advise pertinent staff;

• Don’t discuss case;

• Identify key fact witnesses (eye-witnesses, DON, ED, care staff, contract staff, 
physicians, etc.);

• Identify “caring face” witnesses (SSD, activities, volunteers, etc.)  Funeral?;

• Identify potential problematic witnesses early;

• Find photos, thank you notes, greeting cards, activity calendars, etc.;

• Avoid the “V-8” moment 
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What the Opponents Evaluate

• Record keeping

• Number of “incidents”

• DPH history

• Responsiveness to complaints

• Size of building/provider

• Related entities/Management companies

• Staffing

• Former employees

• “Quality” of clients

• “Quality” of defendants

• Responsiveness to requests for records

• Prior litigation history

• Venue, judge, defense counsel, insurance carrier

Defense Hurdles

• Employee turnover

• Care model/staffing issues

• Record issues

• Unsophisticated witnesses/hostile employees (“formers”)

• Compliance issues 

• Regulatory history

• Costs (financial, emotional, temporal)

• Public pre-conception/bias—Reptilian theories

Common Discovery Requests: 
Be Ready and Choose Your Battles
• Evaluations/Surveys (Resident Counsel/Family Counsel minutes

• Staffing (PPD)—time cards, etc.

• Schedules

• In-service documentation

• Facility minutes

• Regulatory history

• Employee contact information

• Policies and procedures

• Job descriptions

• Records

• Marketing materials

• Budgets 

• Corporate documents/management agreements
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Resolution Strategies

• Quick evaluation of case;

• Expert review(s);

• Develop themes/safe harbors;

• Exploration prospect of resolution before significant 
litigation costs are incurred;

• Avoid discovery battles;

• Always look for opportunities to mitigate losses.

Special Considerations

• Defend aggressively but avoid anger;

• Defend the care/explain the circumstance;

• Present the “caring face”;

• Prove operation enhances (doesn’t interfere with) care;

• Be trustworthy;

• Exceed expectations through education;

• Our odds of a favorable outcome increase when we are 
likeable and trustworthy.

Elder Abuse: 
Reducing Risk on Rising Trends

Presented by Bryan Reid

QUESTIONS?
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